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Dear Ms. Dortch: 

Attached for filing in the above-referenced docket please find an original and four 
copies of the Opposition of Sirius Satellite Radio Inc. (“Sirius”) to the Motion to 
Consolidate this docket with MB Docket No. 07-57, filed by Primosphere on July 3, 
2007. A copy of this Opposition is also being filed in MB Docket No. 07-57 via 
ECFS. 

Sirius is filing this Opposition in the above-referenced docket for the sake of 
o does not concede that the above- 

ve any questions. 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 

In the Matter of 

Sirius Satellite Radio Inc., 

and 

XM Satellite Radio Holdings, Inc. 

Consoldiated Application for Authority 
to Transfer Control of XM Radio Inc. and 
Sirius Satellite Radio Inc. 

Primosphere Limited Partners ..., 

Application for Authority to Construct, 
Launch and Operate Satellites in the 
Satellite Digital Audio Radio Service 

To: The Commission 

MB Docket No. 07-57 

File Nos. 29/30-DSS. -93 
16/17-DSS-P-93 

OPPOSITION TO PRIMOSPHERE’S MOTION TO CONSOLIDATE 

Sirius Satellite Radio Inc. (“Sirius”), by its attorneys, hereby submits this 

Opposition to the “Motion to Consolidate” filed by Primosphere Limited Partnership on 

July 3,2007 (“Motion”). Because there is nothing to consolidate, this Motion should be 

denied. 
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The Motion is Primosphere’s latest gambit in an attempt to breathe new life into 

its long-dead application for satellite radio service and profit from the proposed 

XM/Sirius merger. Primosphere’s application for an SDARS license was mooted by the 

grant of licenses to the high SDARS auction bidders, Sirius and XM. The D.C. Circuit 

subsequently rejected all of Primosphere’s challenges to the Commission’s handling of 

the satellite radio auction process. In turn, Primosphere voluntarily withdrew its 

Application for Review of the Bureau’s denial of its own application for a license in 

2004. Other than submitting a request for a refund of its fees, which was denied, 

Primosphere took no further action at the Commission until February 2007, when it filed 

a document purporting to “withdraw” its voluntary withdrawal of the Application for 

Review, and followed that up with a “Supplement” to its six-year-old mooted and 

withdrawn Application for Review. Sirius filed a Motion to Strike these pleadings.’ 

As Sirius explained in detail in its Motion to Strike and in its Reply in Support of 

its Motion to Strike: copies of which are attached hereto, there is no basis for the 

Commission to consider Primosphere’s pleadings. Primosphere withdrew its Application 

for Review voluntarily, and that withdrawal was effective without the need for 

Commission action. There is no way for Primosphere to un-ring this bell three years 

later. Moreover, Primosphere withdrew its Application for Review because the grant of 

licenses to Sirius and XM and the affirmance of those grants by the D. C. Circuit 

Sirius Satellite Radio Inc., Motion to Strike, FCC File Nos. 29/30-DSS-LA-93, 16117-DSS-P-93 I 

(Apr. 23,2007) (Anachment A). 

Sirius Satellite Radio Inc., Reply in Support of Motion to Strike, FCC File Nos. 29130-DSS-LA- 2 

93, 16117-DSS-P-93 (May 18, 2007) (Attachment B). 
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rendered its application for a license moot, providing yet another basis for concluding 

that Primosphere’s license proceeding terminated many years ago. 

Even assuming that Primosphere could somehow re-submit its Application for 

Review nunc pro tunc, the 2007 “Supplement” is vastly out-of-time, as supplements to 

applications for review must be filed within 30 days of the decision of which review is 

sought-and the Bureau’s decision was rendered in 2001. Moreover, contrary to the 

Commission’s Rules, the Supplement raises issues of fact and law that were not, and 

could not have been, presented to the International Bureau. Because it relies entirely on 

facts and circumstances that postdate the Bureau’s rejection of Primosphere’s license, the 

“Supplement” also cannot point to any reversible error. 

As Sirius has demonstrated, Primosphere’s license proceeding has long 

concluded, and cannot be revived. Because there is no other proceeding to consolidate, 

Primosphere’s Motion to Consolidate should be denied. 

INC. 

Washington, DC 20006 
(202) 719-7000 
Its Attorneys 

July 18,2007 
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CERTIFICATE OF SERVICE 

I, Joshua S. Turner, hereby certify that copies of the foregoing 
to Consolidate were served upon the following today, Jul 

on to the Motion 

Marlene Dortch 
Secretary 
Federal Communications Commissi 
445 Twelfth Street, SW 
Washington, DC 20554 
Via ECFS & Hand Delivery 

Howard M. Lieberman 
Drinker Biddle & Reath LLP 
1500 K. Street, N.W. 
Washington, DC 20005 
Via US.  Mail 
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Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 FILEDIACCEPTED 

In the Matter of 

Primosphere Limited Partnership 

Application for Authority to Construct, 
Launch and Operate Satellires in the 
Satellite Digital Audio Radio Service 

To: The Commission 

File Nos. 29/30-DSS-LA-93 
16/17-DSS-P-93 

MOTION TO STRIKE 

SIIUUS SATELLITE RADIO INC. 
Robert L. Petri1 
Carl R. Frank 
Jennifer D. Hindin 
Joshua S. Turner 

Wiley Rein LLP 
1776 K. St., NW 
Washington, DC 20006 

lis Attorneys 
(202) 719-7000 

April 23, 2007 
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I :  
INTRODUCTION AND SUMMARY 

Sirius Satellite Radio Inc. (“Sirius”), by its attorneys, hereby moves to strike’ the 

following two filings by, Primosphere Limited Partnership f“Prirnospherei‘): (1) the. 

February 23,2007 letter seeking IO withdraw its April 16,2004 “Motion to Withdraw 

Application for Review”, and (2) the March 19,2007 “Supplement to Application for 

Review.” These filings try to turn back the clock and resuscitate Primosphere’s long- 

extinct satellite radio application. 

Primosphere‘s current desire to prosecute its withdrawn 2001 Application for 

Reviev? i s  precluded by its prior actions, senled judicial precedent, and the 

Commission’s rules. Primosphere’s original 2004 withdrawal of its 2001 Application for 

Review was effective immediately upon filing, and did not require the Commission‘s 

imprimatur. The plain text ofthe withdrawal makes clear that it was “voluntar[y]” and 

“unilateral[r and that Primosphere was not asking for any agency action. This is 

consistent with D.C. Circuit precedent, which holds that withdrawals of petitions for 

agency review are effective for Article 111 standing purposes upon filing. There is also no 

Commission rule that requires agency action; Primosphere’s reliance on Section 1.935 is 

misplaced, as this anti-greenmail provision does not apply to satellite services, and in any 

event only covers requests to withdraw petitions to deny or senlement agreements 

resolving mutual exclusivity. Primosphere’s withdrawal of its own application, in 

’ By tiling this Motion to Smke, Sirius does not concede that this docket remains active or that any 
pleadings herein still are pending. 

Presumably. Primosphere is w i n g  to claim special standing in the unrelated docket reviewing Sirius and 
XM’s application IO merge. See XMSorellire Radiu Holdings, Inc. andSirius Sarellile Radio, lnc. Seek 
Approi:al ra Transfer Conrrol ofLicensee Entities Holding FCC Licenses and Orher Aurhurimrions, Public 
Notice, MB Docket 07-57 (Mar. 29,2007). 



contrast, was compelled by the D.C. Circuit’s rejection of its challenges to the SDARS 

auction in parallel proceedings. 

Primosphere’s attempt to have the Commission reinstate its application is also 

barred by the fact that the Sirius and XM licenses are final. Primosphere’s application for 

an SDARS license could only be “pending” as long as its challenges to the Sirius and XM 

licenses were unresolved. Once the D.C. Circuit fully and completely rejected those 

challenges, the Sirius and XM licenses became final, rendering Primosphere’s lower-bid 

application moot. These decisions are the law ofthe case, and are not subject to 

collateral attack now. 

Even ifprimosphere could resurrect its 2001 application for review, 

Primosphere’s attempt to overhaul that application with a “Supplement” must be rejected 

as procedurally defective. The Commission’s Rules require any supplements to 

applications for Commission review to be filed within 30 days ofthe original decision. 

Primosphere’s Supplement is five years late. Moreover, the Rules also bar any 

application or supplement that relies on facts or law not first presented to the Bureau. 

Here, Primosphere‘s Supplement consists entirely offactual allegations arising from the 

pending Sirius/XM merger, which were not (and could not have been) considered by the 

Bureau in its original decision nearly ten years ago. Because the Supplement rests 

completely on recent facts and events, Primosphere cannot comply with the 

Commission’s further requirement that an application for review identify with 

particularity the source of the alleged Bureau error. 

For these reasons, Primosphere’s pleadings should be stricken. 
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1. BACKGROUND 

Fifteen years ago, Primosphere tried. but failed, to become a satellite radio 

licensee. In the May 1997 satellite radio spectrum auction, Prirnosphere was vastly 

outbid by Sirius and XM.3 Primosphere then petitioned the International Bureau to deny 

each of Sirius’ and XM‘s satellite radio license  application^.^ In October 1997, the 

International Bureau rejected Primosphere’s petitions - finding both XM and Sirius 

legally, technically and financially qualified to be satellite radio licensees - and granted 

satellite radio licenses to Sirius and XM.’ At the same time, in accordance with FCC 

rules. the International Bureau dismissed Primosphere’s applica~ion.~ 

Primosphere then filed applications for review by the full Commission of the 

license grants to Sirius and XM and also petitioned the lnternational Bureau to reconsider 

’See  FCC Announces Aucrion Winners/or Digiral Audio Radio Service, Public Notice, I2 FCC Rcd 18,727 
(1997). The winning bids were $83,346,000 for Sirius (then called Satellite CD Radio, Inc.) and 
$89,888,888 for XM (ihen called American Mobile Radio Corporation). Primosphere’s last bid was 
approximately $23 million lower than the eventual winning bid. See 
fp://f~p.fcc.govlpub/Auctions/DARS/Auction~l %Results/ (Primosphere’s (Bidder Identification No. 250) 
final bid in Auction Round 17 (Text file No. 15-017s.Dit ~ Primosphere losing bid of256,753,194) and 
final bid in Auction Round 18 (Text file No. 15-018s.rxt - Primosphere final and losing bid of 
$67,501,339)). 

’ Applicarion o/Ani. Mobile Radio Corp. /or Aurhoriiarion ro Cansrrucr, Launch & Operare Two Sarellires 
in rhe Sarellire Digital Audio Radio Sen. ,  Pet. to Deny Application, File No. 72-SAT-AMEND-97 (filed 
Jun. 23, 1997); Applicarion o/Sarellire CD Radio, lnc./or Aurhorirarion lo Consirucr. Launch & Operare 
Tu20 Sarellires in rhe Sarellite Digiral Audio RadioServ., Pet. to Deny Application, File No. 71-SAT- 
AMEND-97 (filed Jun. 23, 1997). 

‘ S e e  Am. Mohile Radio Corp. Applicarionjor .4urh. Io Consrrucr. Launch & Operare Sareliires in rhe 
Sarellire Digirul Audio Radio Sen. . Order & Authorization, I3 FCC Rcd 8829 (I 997); Sorellire CD Radio, 
lnc . App/icorlon/or Aurh. ro Coiwrrurr. Launch & Operare Sarellires in rhe Sarellire Digiral Audio Radio 
Sem., Order & Authorization, 13 FCC Rcd 7971 (1997) (”Sirius Order”). 

See Digiral Sorellire Broad, Corp.; Applicarionjor Aurh. I O  Consrrucr, Launch & Operare Sarelllres in rhe 
Surellire Dlgiral Audio Radio Sm..; Primosphere Lrd. P’ship; Applicarion/or Aurh. lo Consrrucr. Launch & 
Operare Sarellires in rhe Saiellire Digiral Audio Radio Serv., Ordern, 13 FCC Rcd 8976 (1997) 
(“Primosphere Dismissal Order”). 
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the dismissal of its own appl i~at ion.~ At the Bureau, Pnmosphere “argue(d1 that the 

dismissal of its application was premature in light of its pending applications for review 

of the grant of the winning applicants’ applications” and “assertfed] that if either of its 

applications for review is successful, Primosphere’s application would be eligible for 

grant.”’ In November 2001, the Commission denied Primasphere’s applications for 

review and affirmed the licenses granted to Sirius and XM. That same month. the 

International Bureau denied Primosphere’s request to reconsider the order dismissing its 

satellite radio application.’ 

Prirnosphere next petitioned the United States Court of Appeals for review of the 

Sinus and XM licenses. At that same time, Prirnosphere applied for full Commission 

review of the Bureau’s dismissal of its satellite radio application (“2001 Application for 

Review”), As Primasphere explained, the 2001 Application for Review sought “to 

preserve its standing as a [satellite radio] applicant while the Court of Appeals considers 

Primosphere’s petitions for review [of the Sinus and XM application grants]”.” 

On February 21, 2003, the D.C. Circuit rejected each of Primosphere’s challenges 

and summarily aflirmed the XM and Sirius licensing orders.” Primosphere did not 

’See  Primosphere Lld P ’ship; Applicarionfor Aurh. IO Consrruct, Launch & Operare Satellires in rhe 
Sarellire Digiral Audio Radio Sen>., Pel. for Recons., File Nos. 29130-DSS-LA-93, 1611 7-DSS-P-93 (filed 
Nov. 26, 1997). 

See Primosphere Lrd. P >hip; Applicarion for Aurh. Io Consrrucr, Launch & Operare SareNires in rhe 
SarellireDigir~lAudioRadioServ., Order, 16 FCC Rcd 21,175,21,176 (1 4)(2001). 

’ / d ,  at 21,176 (1 6). 

lo See Primosphere L / d  P’ship; Applicarion for Aurh. Io Consrrug Launch & Operare Sarellires in rhe 
Sarellire Dighal Audio Radio S e n . ,  Applicarion for Review, File Nos. 29/30-DSS-LA-93, 16!17-DSS-P-93, 
a1 3 (filed Dec. 27.2001) (“2001 ApplicaIion for Review”). 

” Primosphere Lrd P’xhip 12. FCC. Nos. 01-1526, 01-1527,2003 U.S. App. LEXlS 18577 (D.C. Cir 
2003). 
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I :  
pursue en banc review or cerriorari, so the Sirius and XM licenses became 

administratively final when those deadlines lapsed in May 2003. Consistent with the 

Court’s decision and both licenses‘ finality, on April 16,2004 Primosphere “unilaterally 

and voluntarily” withdrew its 2001 Application for Review of the order dismissing its 

license application (“2004 Voluntary Withdrawal”).’z 

Now, three years later, Primosphere wants to withdraw the ~ i t h d r a w a l ’ ~  of its 

2001 Application for Review, and “supplement” that now-dehnct pleading with novel, 

never-before-asserted claims based on recent  event^.'^ Neither should be permitted. 

1 1 .  Tl lE CORlhlISSION SHOULD STRlKE PRIMOSPHERE’S I.ET?’Z:R 
PUHPOH‘I’ING TO WITHDRAW THE 2004 VOLUNTARY 
WITHDRAWAL OF ITS APPLICATION FOR REVIKW. 

Primosphere could have been a satellite radio licensee. but it fell short in a fair 

process when it dropped out of the auction on April 2, 1997. and thereafter, the Bureau 

appropriately denied Primosphere’s application. After the D.C. Circuit rejected its 

challenges to the qualifications ofthe winning bidders, Primosphere withdrew its then- 

pending 2001 Application for Review, at which point the dismissal of Primosphere‘s 

application became final. Though Primosphere acknowledges this filing, it now insists 

that its satellite radio application remains pending because it “request[ed] that its 

‘ I  See Primosphere Lrd. P’ship; .Applicorion/or Aurh. IO Consrrucr, Launch & Operare Smellires in rhe 
Sarellire Digiral Audio Radio Sen.. Mol. 10 Withdraw Application for Review. File Nos. 29130-DSS-LA- 
93, 16117-DSS-P-93, ai I (filed Apr. 16,2004) (“2004 Voluntar). Withdrawal’.). 

”See Lener from Howard M. Liberman. Drinker Biddle & Reath LLP, to Marlene Donch, Secreiary, FCC 
(Feb. 23,2007) (“Letter”). 

See Primosphere Lld. P’ship; Applicarion for h r h .  IO Consrrucr, Launch & Operare Sarellires in rhe 
Sarellire Digiral Audio Radio S e n . ,  Supplement to Application for Review, File Nos. 29130-DSS-LA.93, 
16/17-DSS-P-93 (filed Mar. 19.2007) (“Supplement”). 

l a  
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Application for Review be dismissed” but the Commission never acted on that request.” 

This argument mischaracterizes Primosphere’s own pleadings, tortures logic, and ignores 

settled law. 

A. Primasphere’s 2004 Voluntarv Withdrawal Was Effective 
Immediately Upon Filine. Without Need for  Agency Action. 

Primosphere’s February 23,2007 letter should be stricken because its 2004 

Voluntary Withdrawal was effective immediately upon filing. That pleading neither 

sought FCC action nor asked the agency to dismiss its 2001 Application for Review.“ 

Rather, Primosphere’s 2004 Voluntary Withdrawal acknowledged the new legal 

landscape resulting from the D.C. Circuit decision and announced its sole and 

independent decision: 

[Tlhe Court of Appeals denied Primosphere’s appeals and affirmed the 
Commission[’]s decisions. Accordingly, Primosphere now voluntarily and 
unilaterally withdraws its Application for Review and associated Reply.” 

As its own filing demonstrates, Primosphere’s application was Primosphere’s lo 

prosecute or to withdraw, whether or not the agency responded. 

This point is confirmed by Primosphere’s own conduct. For years, Primosphere 

did nothing to advance its application. To the contrary, on July 9: 2004, Primosphere 

asked the Commission for a refund of its application fees, arguing that its loss at auction 

and in Court rendered the FCC’s rejection of its application final.’8 The Commission‘s 

Id a1 2. 

Though captioned as a “Motion,” the 2004 Voluntary Withdrawal did not ask the Commission to do 

15 

anything. 

l 7  2004 Voluntary Withdrawal at 1 (emphasis added) 

I s  See Primosphere Lrd. P ‘ship; Applicarionfar Refund of Satellite Launch & Operarion Aurh. Applicorion 
Fres, Application far Review, Fee ControlNo. 9301 158160318001 (filed lune 22,2005). While 
Primosphere claimed in this pleading that its applicalion for review was still pending absent action by the 

6 



Office of Managing Director (“OMD’;) rejected Primosphere’s request on unrelated 

grounds, but concurred that Primosphere’s withdrawal was effective without any need for 

agency action: “Primosphere filed an application for review. . ., which Primosphere 

withdrew in April 2004.”‘9 

Case precedent supports this common-sense interpretation that Prirnosphere’s 

2004 Volunrary Withdrawal was effective immediately. According IO the D.C. Circuit, 

once a party withdraws a request for administrative review, the underlying decision is 

final for the purposes of appeal just as if the matter had been adjudicated by the agency.*’ 

Thus, while “[a] party’s pending request for agency reconsideration renders the 

underlying action non-final . . . with respect to that party,”” a withdrawal of pending 

requests for agency reconsideration ‘‘cure[s] the jurisdictional defect“ by creating 

finality.22 Such finality does not depend on the agency first issuing an order blessing the 

w i t h d r a ~ a l . ~ ~  Indeed, because courts consider a voluntary withdrawal effective, and the 

Bureau. id. at 6, Primosphere also acknowledged that ”[rlefunds are. . . pIemaNre until the dismissal or 
denial of the unsuccessful bidder’s application is final and it can no longer challenge the winning bidder’s 
basic qualifications,” which occurs “only once the grant of the winning bidder’s application and rhe denial 
ofrhe losing bidder’s applicarion isjinal,” id. (quoting Implemenrarion o/Secrion 3090) o/rhe Commc’ns 
Acr, First Repon & Order, 13 FCC Rcd 15,920, 15,957 (Q 102) [sic-l5,958 (y 10411 (1998) (emphasis 
added) (omission in Application for Review)). By submining a request for refund, Primosphere clearly 
signaled that, in its view, dismissal of its application was final once it filed ils withdrawal. 

See Primosphere Lrd. P ‘ship. .4pplicarion/or Re/und o/Sarellire Launch & Operarim Aurh. Applirarion 
Fees, Lener from Mark A. Reger, ChiefFinancial Officer, OMD, to Howard M. Libennan, Drinker Biddle 
& Reath LLP, Fee Control No. 9301 158160318001, at 2 n.7 (May 23,2005) (emphasis added). 

“ L . A .  SMSA Lid. P’ship v. FCC. 70 F.3d 1358, 1359-60 (D.C. Cir. 1995) 

2 1  Columbiofolls Aluminum Cu. Y. €PA, 139 F.3d 914, 919 (D.C. Cir. 1998) (internal quotation and 
citation omined). 

’? Id. at 920 

23 L.A. SMSA, 70 F.3d at 1359 (discussing a case where “[tlhe same day this C O U ~  rendered its decision, 
[petitioner] heeded the advice, wirhdren, irs agenqperirion, and inimediare/,i:jiled a second petition for 
judicial review, . . . o w r  which we assumed jurisdiction and made a decision on !he merits“ (emphasis 

7 



proceeding final, upon filing for purposes of appellate jurisdiction, adopting the contrary 

view here would be inconsistent with appellate precedent and would insert needless 

uncertainty into the basic notion of administrative finality. 

Moreover, no rule compels the Commission to take notice of, or otherwise act 

upon, withdrawals. Primosphere erroneously cites Section 1.935(~)(2) of the rules to 

claim that, absent Commission action on the 2004 Voluntary Withdrawal, its 2001 

Application For Review remains pending.24 That section, which requires that the 

Commission approve certain withdrawal requests, is inapplicable here. Firsr, Section 

1.935 is found in Subpart F of Part 1 of the Commission's Rules, and the provisions of 

this subpart apply only to "Wireless Radio Services as described in this part and in parts 

13,20,22,24,26,27,74, 80,87,90,95,97 and 101 of this chapter."z5 Satellite radio is 

licensed pursuant to Part 25 of the Commission's Rules-and thus is not covered by 

Section 1.935. Second, Secrion 1.935 is limited to instances where parties "have filed 

applications that are mutually exclusive with one or more other applications, andrhen 

enter into an agreemen/ to resolve {he inurual 

not and never has been an agreement with Primosphere to resolve e~clusivity~~-mutual 

exclusivity was mooted once Primosphere dropped out of the auction and vanished when 

Here, by contrast, there is 

added)); see also Columbia Falls. 139 F.3d at 919 (noting that petitioners informed the agency "that they 
were 'hereby withdraw[ing] any and all such' requests then pending," and then "imrnediare~:filed a new 
petition for judicial review and a motion io consolidate it w,ith the earlier petitions, which [the coun] 
granted" (internal citation omitted) (emphasis added)). 

24 See Letter (citing 47 C.F.R. 5 I .935(c)(2) [sic-probably 1.95S(dX2)]). 

2' 47 C.F.R. 5 1.901 

26 Id. $ 1.935 (emphasis added). 

27 The rule also applies where one applicant seeks 10 withdraw petitions or objections to a mutually 
exclusive applicant, which is not implica~ed here: Primosphere's withdrawal addressed only its previously- 
dismissed application, not its Petitions to Deny whose arguments were considered, and rejected. in coun. 

8 



the Court of Appeals upheld the Sirius and XM licenses. Third, under the doctnne of 

expreJJio unius esr exclusio allerrus (the express mention of one thing excludes all 

others), the fact that the FCC‘s rules explicitly require Commission approval of 

withdrawal requests in cenain circumstances confirms that no such approval is required 

elsewhere, including here.28 

B. XM and Sirius’ Satellite Radio Licenses are Final. 

The Commission should also strike Primosphere’s attempt to revive its 2001 

Application for Review because that pleading was part of the 1997 satellite radio 

licensing process, completed long ago. Primosphere’s application was “pending” only as 

long as the grant of the murually exclusive licenses to XM and Sirius were still being 

contested. Once the D.C. Circuit rejected Primosphere’s arguments and the grant of 

Sirius’ and XM‘s licenses became final, there was no satellite radio license IO seek; and 

Primosphere‘s application became moot. Indeed, Primosphere conceded that the status of 

its license application was inextricably tied to the ultimate disposition of the Sirius and 

XM grants.29 Its 2001 Applicalion for Review states that “[Qfthe court reverses and/or 

remands [the Sirius or XM grants], then Primosphere’s SDARS application will remain 

pending . . . and may be considered upon /he ultimate denial‘’ of either the Sirius or XM 

grant. 30 

“ S e e  Learherrnon ii Tarranr Couny  Yarcorics Inrelligence & Coordinarion Unir. 507 U.S.  163. 168 
(1993) (mmhere rules of civil procedure specifically impose a requirement in cenain types of actions, there is 
no such requirement in other actions). 

29 See 2001 Application for Review a1 3. 

’Old. (emphasis added) 
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But none of these things happened. The court did not reverse or remand either 

license application, and neither XM’s nor Sirius‘ license was denied. 3 1  Rather, as ihe 

Bureau recognized, once XM and Sirius were licensed, Primosphere’s formerly mutually 

exclusive satellite radio application became whether or not Primosphere 

recognized that fact. Thereafter, when the D.C. Circuit upheld the licenses, and 

Primosphere chose not to seek en bunc review in the Circuit or cerrioruri in the Supreme 

Court, the opportunity for further challenge ended, and that mootness became final. A 

mooted application for a license that does not exist simply cannot be viewed as ‘‘pending” 

under any reasonable interpretation of that term.33 

This case presents a stark lesson regarding the need for finality in government 

processes. Primosphere’s claims have been fully and finally adjudicaled. In the 

meantime, and in reliance on administrative and judicial finality, Sirius and XM have 

both built successful commercial operations and today serve approximately 15 million 

subscribers. Sirius alone has invested billions in constructing its satellite system and 

providing service to its customers. Primosphere‘s attempt to re-open a long-senled 

Primosphere’s Supplement proffers another purported rationale for reviving its expired application, 
quoting the FCC’s contingency plan for a re-auction among the previously existing applicants “[ilf the 
winning bidder fails to submit the balance of the winning bid or the license is otherwise denied.’. 
Supplement ai 2 (quoting hablishmenr ojRules & Policies@ ?he Digital Audio Radio Satellire Sen’., 
Repon & Order, 12 FCC Rcd 5754,5820 (7 165) (1997) (emphasis omined)). Again, however, neither 
event occurred: the winning bidders submitted the balance oftheir bids, the licenses were issued, and both 
Sirius and XM began providing successful commercial service. Absent such a condition precedent, 
Primosphere’s alternative argument is equally invalid. 

’‘ Primosphere Dismissal Order, 13 FCC Rcd at 8977 (7 3). 

3 ,  

Primosphere also claims lhnt because it is allegedly still “an existing applicant for authorization” to 
provide satelliie radio, Supplement at 2: the Commission should “authorize a ponion ofthe SDARS 
spectrum to Primosphere if the Commission approves the XMfSirius merger,” id. at 3. Because 
Prirnosphere i s  not “an existing applicant,” this claim deserves linle attention. Houever, Primosphere h a s  
provided no explanation for why the loser in a competitive auction should be awarded accas to “a ponion 
af  the SDARS spectrum” aRer the auction resulted in licensing the highesi bidders 



proceeding is a cynical efforlio cash in on the market that Piimosphere vohntailly 

abandoned after losing at auction, losing on administrative review, and losing in court. If 

 successful^ such a gambit would undermine the certainty of every Title 111 license to the 

benefit of no one but Primosphere. 

111. ‘IIIE SCPPLEIIEST IS DEFECTIVE L‘NDEH T H E  CO\I~IISSIOS;’S 
RLII-ES AND niusr BE STKICKEN. 

Having attempted to withdrawal its withdrawal, Primosphere filed to fluff-up its 

abandoned Application for Review via a so-called “supplement.“ This pleading is both 

late-filed and raises issues never presented to the Bureau. Funher, Primosphere’s 

pleading actually is a “substitute”-it would replace all previous argumenis (which have 

already been rejected by the D.C. Circuit in parallel proceedings) with allegations based 

on actions and events that long post-date the licensing decisions. 

Neither due process nor the Rules countenance basing Commission “review” of 

a Bureau decision on circumstances that arose long after the fact. Rather, Section 1 . I  15 

requires those seeking review of Bureau decision to “specify with particularity“ the 

asserted “conflict with statute, regulation, case precedent, or established Commission 

policy” or other specific basis for the Commission to conclude that the Bureau acted in 

error. 

stricken 

34 Because Primosphere’s supplement does not and cannot do so, it should be 

A. The Sunulrrnmt is Years Beyond the 30 Dav Limit Set Forth in 
Section 1.115(d). 

Section 1 . I  15(d) of the Commission‘s Rules provides that any supplement to an 

application for review “shall be filed within 30 days ofpublic notice“ of the delegated 

“ 4 7  C.F.R. 8 I.l15(b)(2). 

I 1  



authority action for which review is sought?’ Where a supplement i s  filed more than 30 

days afier the date of public notice, the filing is “procedurally deficient and warrant[s] 

dismissal on its face.‘‘36 Here, the originat public notice of the Bureau’s decision 

dismissing Primosphere’s application was November 30, 2001 . 3 7  The current 

Supplement, filed on March 19,2007, is more than five years late. Primosphere neithe 

seeks to waive Section 1 . 1  15, nor presents a cognizable excuse to justify expanding the 

lime for filing more than five years.’* The Commission should dismiss this pleading ”on 

its face” for its lack of timeliness alone. 

B. The Suonlement Raises New h u e s  of Fact and Law that were Not 
Presented to the International Bureau, In Violation of Section 
1.1 1 %c). 

The Commission’s Rules also mandate that “[nlo application for review will be 

granled if it relies on questions of fact or law upon which the designated authoriry has 

been afforded no opportunity to pass.”’’ The FCC has routinely dismissed applications 

that fail to adhere to this requirement4’ The D.C. Circuit has held that dismissal of an 

application for review that raises new issues of fact and law is 

a n . .  . open-and-shut case: the Commission’s rules do not 
permit the Commission to grant an application for review 

”Id ,  5 1.115(d). 

“BDPCS, Mem. Op. & Order, I5 FCC Rcd 17.590, 17,597 (7 10) (2000). 

37 See 2001 Application for Review at I 

This is not the first time that Primosphere has attempted 10 raise new issues by slipping in an untimely 
“supplemen1”without seeking the requisile approral IO do so. See Sirius Order, 13 FCC Rcd at 7985 (7 30) 
(rejecting as untimely Primosphere’s anempt to supplement its opposition to Sirius’s application). 

jy 47 C.F.R. 5 1 . 1  IS(c) 

See, e.g., Applicorions ofR’urrcn C. Hmens, Mern. Op. & Order, 17 FCC Rcd 17,588, 17,591 ($ 9) 
(2002); Chades T Crwford, Order, 17 FCC Rcd 2014,2017-18 ($ 10) (2002): BDPCS, 15 FCC Rcd at 
17,597 (7 10); Applicmion ofKenny D. Hopkins, Mem. Op. & Order, 5 FCC Rcd 644,605 (7 13) (1990) 

40 
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'?f it relies on questions of fact or law upon ~hhich the 
designated authority has been afforded no opportunity to 
pass." The Commission abuses its discretion when it 
arbitrarily violates its own rules, not when it follows 
them4' I 

The arguments in the Supplement are built entirely around recent events 

associated with the XM/Sirius merger.42 Not only were such claims never presented to 

be Bureau, they could not have been-hecause they rely on circumstances occurring long 

after licensing and long after the Sirius and XM licenses became final. 

C. Prirnosnhere Does Not. and Cannot, Point to  Any Reviewable Error. 

The FCC will review and reverse Bureau decisions where: 

(i) The action taken pursuant to delegated authority is in conflict with statute, 
regulation. case precedent, or established Commission policy. 

(ii) The action involves a question of law or policy which has not previously been 
resolved by the Commission. 

(iii) The action in\Jolves application of a precedent or policy which should be 
overturned or revised. 

( i \ )  [The decisions relies on an] erroneous finding as to an important or material 
question of fact. 

(v) [The decision contains] [plrejudicial procedural 

Primosphere's Supplement makes no attempt to comply with the requirements of Rule 

1 . I  15. As noted above, Primosphere's original grounds for full Commission review were 

"BDPCS, Inc. v.FCC,351 F.3d 1177, 1184(D.C.Cir.2003)(quoting47C.F.R. 9 I.llS(c)). 

" S e e  Supplement at 2 (referring to the SiriusIXM merger announcement on February 19,2007, an event 
that occurred nine and a halfyears afier the Bureau decision that Primosphere ostensibly wishes the 
Commission to review); Id at 3 (asking the Commission to au,ard "a ponion of the SOARS spectrum frhe 
Commission approves rheproposedXMiSrius merger,'' an event that has not yet occurred (emphasis 
added)); Id at 3-4 (seeking Commission-mandated access to XM's and Sirius's existing satellites i f the 
Commission approves the merger). 

"47 C.F.R. 5 1.115@)(2) 
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entjrely derivative of its objections to rheXM and Sirius applications. Once those 

arguments were rejected by the D.C. Circuit, that delermination became controlling law 

of the case here and cannot be coilaterally attacked,four years later, at the FCC.44 As 

such, the Bureau’s rejection of Primosphere’s license application became final and 

Primosphere’s Application for Review became moot even if the latter had not been 

withdrawn?’ 

Rather than arguing that the Bureau acted in error, Primosphere’s Supplement 

presents totally novel claims. based on entirely different f a c s  and law, from that 

contained in the original Application. I t  goes without saying that Primosphere cannot 

claim that the Bureau committed reversible error 10 years ago by failing to consider 

events that had not then occurred and in some cases stdl have no/ occurred. 

Primosphere is thus not actually asking for review of a Bureau decision. Instead, 

it wants a do-over-of the satellite radio auction, of the licensing process, of investing in 

infrastructure and seeking subscribers. But low-bidder laments are not grounds for 

‘‘ ”‘Law-of-the-case doctrine’ refers to a family of rules embodying the general concept that a coun 
involved in later phases o f a  lawsuit should not re-open questions decided (i.e., established as the law ofthe 
case) by that coun or a higher one in earlier phases.“ Crocker v. Piedmonr Aviarion, Jnc,, 49 F.3d 735, 739 
(D.C. Cir. 1995). Law of the case applies where the ”appeals court has affirmatively decided the issue, be 
it explicitly or by necessary implication.” Id. Here, the D.C. Circuit‘s rejection of Primosphere’s 
challenges IO XM and Sirius’s licenses necessarily decided by implication that Primosphere’s lower-bid 
application could not be granted. Primosphere is also be barred from raising these arguments in any 
subsequent litigation by the doctrine of resjudicara. Smalls Y. Unired Slares, 47 I F.3d 186, 192 (D.C. Cir. 
2006) (“Under the doctrine ofresjudicaro, or claim preclusion, a subsequent lawsuit will be barred ifthere 
has been prior lirigation ( I )  involving the same claims or cause of action, (2) between the same parties or 
their privies, and (3) there has been a final, valid judgment on the merits, (4) by a COUII of competent 
jurisdiction.”) 

PUI differently, contentions in the Supplement that previously were raised in Primosphere’s Applicalion 
for Review have been fully adjudicated by the D.C. Circuit and can not be relitigated here. Arguments 
from the Supplement founded on new questions of fact or issues of law are impermissible when seeking 
review of a Bureau order under Section I .  1 1  5(c) of the rules. Accordingly. even were Primosphere’s 2007 
anempted withdrawal of its 2004 Volunlar). Withdrawal effective, the Application for Review and belated 
Supplement are both improper and undmely-and long final-and thus should be dismissed as moot. 

14 



review, and regulatory replays are the antithesis of administratwe justice. Because this 

falls well outside the legitimate purposes of an application for review, Primosphere’s 

atiempted amendment of its Application is fatally defective and should be stricken. 

JV. CONCLUSION 

For the foregoing reasons, Primosphere’s two filings in the above-referenced 

docket should be stricken. To the extent that the Commission gives effect to 

Primosphere’s withdrawal of its 2004 Voluntary Withdrawal, the Commission should 

still conclude that Primosphere cannot supplement and alter its Application for Review 

more than five pears after i t  was filed. and should enter an order dismissing the 

Application for Review and Supplement. 
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ATTACHMENT B 



Before the 
FEDERAL COMMUNICATIONS COMMISSION 

Washington, D.C. 20554 FILEWACCEPTED 

In the Matter of 

Primosphere Limited Partnership 

Application for Authority to Construct, 
Launch and Operate Satellites in the 
Satellite Digital Audio Radio Service 

To: The Commission 

File Nos. 29/30-DSS-LA-93 
16117-DSS-P-93 

REPLY IN SUPPORT OF MOTION TO STRIKE 

Sirius Satellite Radio Inc. ("Sirius"): by its attorneys, hereby submits this Reply in 

Support of its Motion to Strike Prjmosphere's February 23, 2007 letter and March 19, 

2007 Supplement to Primosphere's Application for Review in the above-referenced 

docket. For the reasons stated in Sirius' Motion to Strike' and stated below, 

Primosphere's filings should be stricken from the record immediately 

1. PRIMOSPHERE'S APPLICATION WAS VOLUNTARILY WITHDRAWN 
AND THAT WITHDRAWAL IS FINAL. 

The factual background of this case was discussed in Sirius' Motion and will not 

be repeated here. Suffice it to say that Primosphere, having sat on the sidelines for years, 

now seeks to withdraw its withdrawal of' its Application for Review. However, 

Prirnosphere's voluntary withdrawal of its Application for Review was effective upon 

I Sirius Satellite Radio, Inr., Motion IO Strike. FCC File Nos. 29.'30-DSS-LA-93. 1611 7-DSS-P-93 
(Apr. 23 ,2007) .  
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fling, without any need for Federal Communications Commission cor om mission" 0, 

“FCC”) action, and the Application for Review cannot be resurrected now. 

Primosphere’s Opposition erroneously claims that two FCC rules require agency 

action before a voluntary withdrawal is effective.* Section 25.152(a) states that “[alny 

application may be dismissed without prejudice as a matter of right if the applicant 

requests its dismissal prior to final Commission a ~ t i o n . ” ~  In this Rule, “may” refers to 

the applicant’s choice, not any potential action by the FCC. Indeed, the plain terms of the 

rule state that an applicant has the righr to voluntarily dismiss its own application, 

suggesting that the FCC has no discretion in response to a dismissal request and that an 

order would be superfluous. Section I .  I208 does not address Commission action at all: 

and merely sets forth the effect of finality on the ex parte rules. It  is silent as to the steps 

necessary to lead to finality.’ Clearly, neither rule requires agency action on a 

withdrawal 

Primosphere’s Opposition does not respond to Sirius’ showing that the D.C 

Circuit views voluntary withdrawals as final upon filing: that Rule 1.935 is inapplicable 

2 Primosphere Ltd. P’Ship Opposition To Motion to Strike, FCC File Nos. 29/30-DSS-LA-93, 
16117-DSS-P-93 (May 8,2007), at 2, citing 47 C.F.R. 58 24.152(a); 1.1208. 

1 47 C.F.K. 0 25.152(a) (emphasis added) 

4 47 C.F.R. 0 1.1208 

3 

and the ex pane rules no longer apply is not supported by the terms of the rules or precedent. It also srrains 
logic to suggest that the public must be informed that ex pane rules no longer apply to a proceeding that 
has been withdrawn and is no longer pending; no ex pane discussions are necessary once the application 
has been withdrawn. 

Primosphere’s claim that agency action is required to advise the public that a proceeding is final 

6 Motion to Strike at 7-8. The Opposition’s claim that the Motion to Strike goes on for“severa1 
pages ... citing cases that do not involve the Commission,“Opposition at 4, is both incorrect and irrelevant. 
All ofthe administrative authority in the Motion to Strike comes from the FCC, and the seminal D.C. 
Circuit case ciied in the Motion to Strike also involves an FCC decision. See Motion to Strike at 7 nn. 20, 

L 
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to this matter,7 and that under the doctrine of expressio unius the presence of a 

requirement for Commission action in Rule 1.935 means that no such requirement exists 

elsewhere.’ Primosphere’s Opposition is also devoid of any rebuttal to Sirius’ showing 

that Primosphere’s application and Application for Review were mooted once the XM 

and Sirius licenses became final’ and that a mooted application for a license that does not 

exist cannot be “pending” under any circumstances.” Finally, the Opposition 

acknowledges that Primosphere filed a request for a refund of its application fees,” but 

does not explain how such a refund request would be appropriate if the license was still 

pending.’* 

11. THE OPPOSITION DOES NOT ADDRESS THE DEFECTS WITH THE 
PRIMOSPHERE’S UNTIMELY “SUPPLEMENT.” 

Sirius’ Motion also asks the Commission to strike the attempted “Supplement” 

because it is fatally defective, both procedurally and substantively.” Primosphere‘s 

- 
22, quoting L.A. SMSA Lrd. P’ship 1,. FCC. 70 F. 3d 1358, 1359-60 (D.C. Cir. 1995). Regardless, general 
principles of administrative law apply to all administrative agencies, including the FCC. 

Id. at 8 

Id. The fact that the Commission included a specific requirement for agency action for certain 

7 

8 

withdrawals in Rule 1.935 shows that the FCC knows how to impose such a requirement when it wishes to 
do so and contradicts Primosphere’s contention that Section 25.1 52(a) imposes such a requirement through 
inference. 

Motion to Snike at 10 

Id. 

9 

10 

I 1  Opposition ai 2. 

As Primosphere recognized at the time, “[r]efunds are . . . premarure until the dismissal or denial 
of the unsuccessful bidder’s application is final and it can no longer challenge the \\inning bidder’s basic 
qualifications,” which occurs only once “the denial of the losing bidder’s application.. . isJna/.” 
Primosphere Lid. P i-hp; Applmiionfnr. Refund ofSareUire Launch & Operoriun .4urh .IppOruriun Fees, 
Application for Review. Fee Control No. 9301 158360318001 (filed June 22. 2005): quoting 
Implemenrarion ?/Secriun 309(j1 u/rhe Conrmunirarions Acr, First Repon and Order. 13 FCC Rcd 15.920. 
15,957 1; IO? [sic-.--l5.958 (Ti 1 0 4 ) 1 ( 1 9 9 8 ) ; s e r a l ~ o  Motion to Strike at6  n. 18 
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OPPo~f~on does not even acknow\edge, let alone attempt to refute, these defects. 

Accordingly, Sirius reiterates that the FCC, in accordance with its own rules, must strike 

the Supplement because it is untimely,14 raises new issues of fact and law in 

contravention of the Commission’s R ~ l e s , ’ ~  and does not and cannot point to any 

reversible error on the part of the Bureau (since it relies entirely on circumstances that the 

Bureau could not have considered).I6 

111. CONCLUSION 

For the foregoing reasons, and for the reasons set forth in the Motion to Strike, 

Primosphere’s two filings in the above-referenced docket Should be stricken. 

.r /Carl R. Fiank 

,’ 
i’ Wiley Rein LLP 0 1776 K. St., NW 

Washington, DC 20006 

Its Arrorneys 
(202) 71 9-7000 

May IS, 2007 

” Motion IO Strike at 11-15 

’‘ Id, ai 11-12, Primosphere has still not even requesreda waiver o f  Section 1.1 15(d), which mandates that 
“any supplement[]” to an application for review musi be filed with the Commission within 30 days of the 
decision for which review is sought, 47 C.F.R. 5 1.1 15(d), let alone anempted lojuslify such a waiver 
under the Commission’s “&OCA cause” standard, 41 C.F.R. 9 1.3. 

” i d  ai 1 2 - 1 3  

“ i d .  a1 13-15, 
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